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IN THE SUPREME COURT OF UTAH

STATE OF UT A H 7

/

Plaintiff/Respondent

/

vs

/

Case No 2 0 0 0 0 2 38-SC

JEFFREY LYNN JONES

/

Judge.

Defendant/Appellant

/

Priority No 2

BRIEF OF APPELLANT
JURISDICTIONAL STATEMENT
This appeal is from a conditional plea of guilty to two counts of attempted
aggravated murder on January 6, 1999 before the Honorable Stanton M. Taylor.
On February 2 9 , 2 0 0 0 the Court sentenced the Defendant to serve two concurrent
terms of five years to life to be served at the Utah State Prison
The notice of appeal was filed with the Court on the 22 th Day of March, 2 0 0 0 .
The Jurisdiction of this Court is conferred pursuant to U.C.A. Sec 78-2-2(3)(l).

STATE OF UTAH V. JONES
Case Number 20000238-CA
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW
POINT I
DID THE TRIAL COURT COMMIT REVERSIBLE
ERROR WHEN IT REFUSED TO QUASH A BIND
OVER OF TWO COUNTS OF ATTEMPTED
AGGRAVATED MURDER ON THE BASIS THAT THE
CHARGED CRIMES DO NOT EXIST UNDER THE
LAWS OF THE STATE OF UTAH?
POINT II
DID THE TRIAL COURT COMMIT REVERSIBLE
ERROR ON A PLEA OF GUILTY, BUT MENTALLY ILL
WHEN THE COURT FAILED TO FIND THE
DEFENDANT MENTALLY ILL AT THE TIME OF THE
SENTENCING?
STANDARD OF
REVIEW
The question of whether the elements of the charged crime exists under Utah
law is a legal question where the Court gives no deference to the ruling of the trial
court. State v. Pena 869 P 2d 932 (Utah 1994) The question of whether, in fact,
the Defendant was mentally ill at the time of sentencing is a mixed factual and legal
question, the Court giving deference to thefindingsof fact as determined by the
Trial Court and will reverse only if thefindingsare not supported by the fact, but ss
to the definition of a plea of guilty but mentally ill as defined by Section 76-2-304
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STATE OF UTAH V JONES
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U. C. A. is a legal question, the Court giving no deference to the ruling of the trial
court. State v. Pena 869 P. 2d 932 (Utah 1994)

STATEMENT OF THE CASE
On January 7, 1999 by information the Defendant was charged with two
counts of Attempted Aggravated Murder in violation of Sections 76-5-202 and 763-203 Utah Code Annotated. These charges resulted from an incident that
occurred on the 6th day of January, 1999 where the Defendant entered the 7Eleven Store at 3185 Harrison Blvd, in Ogden, Utah carrying a loaded shotgun.
Upon entering the Defendant shot two victims a number of times and then called
911 to report that he had killed two individuals. The Defendant stayed on the
telephone until the police arrived and arrested the Defendant.
On the 12th day of March, 1999 the Court held a preliminary hearing during
which the State put on four witnesses who testified as to the events that occurred on
the 6th of January. The Defendant put on no witnesses in his own behalf. At the
conclusion of the preliminary hearing the Court bound the Defendant over for trial.
On the 14th of May, 1999 the Defendant through his attorney filed a Motion
to Quash the Bind Over with a supporting memorandum. The State filed its
response to Motion to Quash Bind Over on the 2nd day of July, 1999. On
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October 7, 1999 Judge Taylor denied the Defendant's motion to quash the bind
over. However, before Judge Taylor denied the Defendant's motion to quash the
Defendant, by and through his attorney, filed a petition for permission to appeal the
interlocutory order with this Court on the 11 t h of October, 1999. The State filed a
response stating its opposition to granting the petition to appeal the interlocutory
order. On December 10, 1999 this Court denied the petition for permission to
appeal the interlocutory order.
On the 24 th of January 2 0 0 0 , the Defendant entered a Sery plea of guilty
but mentally ill to the two counts of attempted aggravated murder. On the 29 th of
February 2 0 0 0 the Court held a sentencing hearing on whether the Defendant was
currently mentally ill. Testimony was received from Dr. Beverly O'Connor as a
witness for the State who testified that in her opinion the Defendant was not
currently mentally ill and Dr. Mercedes Reisinger-Marshall as a witness for the
Defendant who testified that in her opinion the Defendant was currently mentally ill.
The Court found that the Defendant was not currently mentally ill and sentenced the
Defendant to concurrent terms of five years to life at the Utah State Prison.

STATEMENT OF FACTS
In the evening of January 6, 1999 the Defendant entered the 7-Eleven store
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at 3185 Harrison Blvd, Ogden, Utah with a loaded shotgun. (. Prem Hearing p. 5)
At that time he shot the clerk and a patron of the store. When the initial police
officer arrived the officer found the two injured individuals in the store and the
Defendant in the rear office talking to the dispatcher on a 911 call. Officer Dale
Fronk then took the Defendant into custody. ( T. Prem Hearing pg's 5-6) A
customer of the store saw the shotgun lying on the floor and the customer took the
shotgun outside by the gas pumps so that the Defendant would not gain possession
of the shotgun. (T. Prem Hearing pg's 8-9)
On the 7th of January, 2 0 0 0 the Defendant was charged with two counts of
attempted aggravated murder in violation of Sections 76-5-202 and 76-3-203 U.
C. A. ( 1 9 5 3 ) . A t the close of the preliminary hearing the Defendant was bound
over to stand trial on the two counts of attempted aggravated murder.
On May 14, 1999, the Defendant through his attorney of record filed with
the trial court a motion and supporting memorandum to quash the bind over. On
June 2, 1999 the State filed its response opposing the Defendant's motion to quash
the bind over. On October 7, 1999 the Trial Court denied the Defendant's motion
to quash the bind over.
On October 1 1 , 1 9 9 9 the Defendant, through his attorney, filed with this
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Court a petition for permission to appeal the trial court's denial of his motion to
quash the bind over. The basis of the petition was that since no individual died as a
result of the shootings the Defendant was charged with the wrong crimes. On
October 2 5 , 1999 the State filed its answer in opposition to Defendant's petition
for interlocutory appeal. The argument of the State was that an interlocutory appeal
cannot materially advance the termination of this litigation. On December 10,
1999 this Court denied the Appellant's petition for permission to file an
interlocutory appeal. (See Order of Supreme Court dated December 10, 1999)
On January 2 4 , 2 0 0 0 the Defendant entered a Sery plea to two counts of
attempted aggravated murder and mentally ill.

In exchange for the plea the State

agreed not to argue for consecutive sentences. As a condition to the plea the Court
agreed to hold a hearing to determine if the Defendant is currently mentally ill. (T.
Change of Plea Hearing, pg's. 2-4) The Court informed the Defendant that the State
may press for a prison sentence. ( T. Change of Plea Hearing p. 4)
The Defendant informed the Court that he was currently taking two
psychotropic drugs, Paxil and Buspar; and Cardura for high blood pressure. ( Change
of Plea Hearing p. 5) On February 24, 2 0 0 0 as part of the sentencing the Court
held a hearing to determine the Defendant's present mental condition. ( T.

5

STATE OF UTAH V ]ONES
Case Number 2 0 0 0 0 2 3 8 - SC
Sentencing Hearing p.3) The State called as its expert witness Dr. Beverly O'Connor
(Sentencing Hearing p. 6) Dr O'Connor performed a number of tests on the
Defendant. As a result of her tests she diagnosed the Defendant's main problem as
his dependency on alcohol. In addition the Defendant had a cannabis (marijuana)
abuse. The Defendant also suffered from a dsythymic disorder, which is kind of a
chronic depression that has lasted over a period of years. Other problems the
Defendant suffered from was an anxiety disorder and a mixed personality disorder or
character disorder. ( T. Sentencing Hearing p. 10)
When asked the question by the State if the Defendant has a mental illness
under the criminal code in Utah, the witness testified that the mental illness has to
substantially impair his mental, emotional or behavioral functioning, and that in her
opinion she did not believe that the diagnoses that she gave him qualified him for
that. ( T. Sentencing Hearing pg's 11-12)
The Defendant was also examined by Dr. Mercedes Reisinger-Marshall. (T.
Sentencing Hearing p. 54) Dr. Reisinger-Marshall also gave the Defendant a number
of tests during the period that the Defendant was being medicated with Paxil and
Buspar. Dr. Reisinger-Marshall when asked by Defendant's attorney what the effect
on the tests would be because of the medications, testified that often, as a result of
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medication, especially anxiolytics, a blunting affect could occur. Generally anti
depressants will increase a person's mood so the doctor may not see as much
depression as without the medications. ( T. Sentencing Hearing pg's 54-55)
Dr. Reisinger-Marshall testified that the Defendant suffered both from debilitating
anxiety and also from depression. In addition the Defendant suffered from clearly
extensive severe alcoholism throughout the period. ( T. Sentencing Hearing pg's.
58-61)
Dr. Reisinger-Marshall testified that she had reviewed the Defendant's mental
health records from 1991 to 1998 as maintained by the Weber County Mental
Health Department and found that the Defendant suffered from depression and
anxiety during that period. The severity of the depression and anxiety has varied
through time. There was also a diagnosis of obsessive compulsive disorder and
avoidant personality traits. Dr. Reisinger-Marshall testified that the depression
was a mental illness as defined under the Utah Code. (T. Sentencing Hearing pg's.
62-67) The Doctor said that in addition that Defendant was suffering from obsessive
compulsive disorder. ( T Sentencing Hearing pg's. 67-70)
Dr. Reisinger-Marshall testified that the Defendant's alcoholism is also a
mental illness under an Axis I of the DSM-IV. ( T. Sentencing Hearing pg's. 71-72)
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When asked by the Defendant's attorney if in her opinion as an expert she believed
that his mental condition, the things the Defendant was suffering from has changed
from the initial evaluation to the time of sentencing, Dr. Reisinger-Marshall testified
that in her opinion it is a safe assumption that these things have not changed. ( T.
Sentencing Hearing p. 73) The Defendant was still suffering from the mental
illnesses that Dr. Reisinger-Marshall diagnosed him with (T. p. 82)
The Court found that the Defendant was suffering from depression and
anxiety. The Court found that in spite of those problems that the real motivation in
the commission of this offense didn't relate to those things, or if it did, it was
somewhat peripheral. The Court believed that the real motivation was kind of a
combination of the huge excessive amounts of alcohol which the Defendant was
consuming at the time. The effect of the alcohol was to remove any inhibitions that
the Defendant might have otherwise had towards acts of violence and that removal
of inhibitions allowed the kind of built-up and stored anger that were a part of his
character to be expressed in violence. The Court further believed that the anger
suppression is not as a result of any aspect of mental illness as defined by the
provisions of 76-2-305 sub 4 with particular reference to A and B. ( T. Sentencing
Hearing pg's 118-119)
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The Trial judge, before sentencing was influence by the statements of the
State's attorney that she had spoken to one of the victims who had four surgeries
trying to graph the bone back together and yet she is still in a wheelchair, with no
definite knowledge of whether she will every walk again. ( T. Sentencing Hearing
pg's. 120-121) The Court then sentenced the Defendant to serve to concurrent
terms of Five years to life at the Utah State Prison. ( T. Sentencing Hearing p. 125)
SUMMARY OF ARGUMENT
To be guilty of attempted aggravated murder the Court must combine the
provisions of two sections of the Utah Code, Section 76-5-202, aggravated murder,
and Section 76-3-202 attempt. The critical fact in this case is that no one died as
a result of the shooting. This Court in an analogous situation in the case of State v
Bell 785 P 2d 3 9 0 (Utah 1989) held that the crime of attempted murder required
proof of intent to kill; thus the crime of attempted felony-murder does not exist as a
crime in Utah. Section 76-5-202(1) U. C. A. requires that to constitute
aggravated murder there must be the death of another. In the instant case neither
of the victims died, and therefore the Court committed reversible error in permitting
the Defendant to plea guilty to events that were not crimes that exist in the State of
Utah.
Section 76-5.205.5 U.C.A. enacted by the Utah Legislature after the acts in
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this case were committed but before the Defendant was sentenced provides in
subsection (1) (a) the special mitigation exists when the action causes the death of
another under circumstances that are not legally justified, but the action acts under a
delusion attributable to a mental illness as defined in Section 76-2-305. As testified
by Dr. Reisinger-Marshall the Defendant suffered from a variety of mental illnesses,
including extreme alcoholism. The trial judge committed reversible error when he
found that the crime was committed under the influence of alcohol, which he
determined not to be a mental illness under Section 76-3-205 U. C. A . In making
the finding that the crimes were committed as a result of alcohol the trial judge
chose to disregard the testimony of Dr. Reisinger-Marshall concerning the long
history of mental illness that the Defendant suffered from. The Trial Judge was more
influenced by the argument of the seriousness of the injuries suffered and caused by
the Defendant's, mental condition.

ARGUMENT
POINT I
THE TRIAL COURT COMMITTED REVERSIBLE ERROR
WHEN IT REFUSED T O QUASH A BIND OVER OF
TWO COUNTS OF ATTEMPTED AGGRAVATED
MURDER BECAUSE THE CHARGED CRIMES DO N O T
EXIST UNDER THE LAWS OF THE STATE OF UTAH
Section 76-5-202 (1) provides that criminal homicide constitutes aggravated
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murder if the actor intentionally or knowingly causes the death of another under any
of the circumstances set forth in the Section.
The incident that occurred during the evening of January 6, 1999 resulted in
the wounding of two individuals, but the death of neither of the two. This Court in
the case of State v. Bell 785 P 2d 390 (Utah 1989) considered the question of
whether the crime of attempted murder existed in Utah.
The Court at page 393 stated
"The crime of attempted murder does not fit within the
felony-murder doctrine because an attempt to commit a
crime requires proof of an intent to consummate the crime
and numerous courts have held the crime of attempted
murder requires proof of intent to kill. At least two other
states with attempt statutes similar to Utah's have
determined that attempted murder requires a specific
intent to kill. In State v. Huff the Supreme Court of
Maine interpreted its attempt statute, which provided in
part:
A person is guilty of criminal attempt if, acting with the
kind of culpability required for the commission of the
crime, and with the intent to complete the commission of
the crime, he engages in conduct which, in fact,
constitutes a substantial step toward its commission.
The Court held:
Where a discrepancy exists in the culpable mental states
between criminal attempt and the offense attempted, the
criminal attempt to commit such a crime is a 'logical
impossibility. 7 ... Before a person can be convicted of
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attempted murder, he must act with the intent to cause
the death of another human being.
Like wise, in Head v. State 4 4 3 N. E. 2 nd 44 (Ind. 1982)
the Supreme Court of Indiana interpreted an attempt
statute similar to Utah's:
A person attempts to commit a crime when, acting with
the culpability required for commission of the crime, he
engages in conduct that constitutes a substantial step
toward commission of the crime.
In that case, an attempted murder was committed during
the course of a robbery. The court analyzed the history
and concluded:
Whether the underlying felony has been completed or
attempted, the felony-murder rule cannot be applied
unless the death of another occurred by virtue of the
commission or attempted commission of the underlying
felony. In other words, absent death the applicability of
the felony-murder rule is never triggered . . .

. . . We do not believe the fact the bodily injury has
occurred in commission or attempted commission of one
of [the felonies which trigger the felony-murder rule]
warrants the presumption that, as a matter of law, the
perpetrator possessed the mens era requisite to murder..

. . . It does not follow that in purely arbitrary
circumstances, the legislature intended to create a
discretionary vehicle whereby the state could seek a
12
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conviction for attempted murder without an obligation to
prove the intent to kill.
Other courts have also held that the crime of attempted
felony-murder does not exist. Indeed, in the face of logic,
the conclusion is inescapable that the crime of attempted
murder requires proof of intent to kill. Therefore, we also
hold that attempted felony-murder does not exist as a
crime in Utah."
Since this holding in 1989 the Utah legislature has had an opportunity to
create the crime of attempted aggravated murder, but has never chose to do so.
This fact is contrasted by the facts in the State of Oregon where in the case of State
v. Petrie 9 1 2 P 2d 9 1 3 (Or. App. 1996) the Court in convicting the Defendant of
attempted aggravated murder, a first degree felony, the court relied on specific
statutory authority, which limited the crime to attempting to kill a police officer in
the course of his official duties.
In the instant case the Defendant entered a Sery plea of guilty but mentally
ill. One of the two experts examining the Defendant at the time of sentencing found
the Defendant not mentally ill, but the other expert found that the Defendant was
mentally ill at the time of sentencing. The testimony of each expert who had
examined the Defendant immediately prior to sentencing was in direct conflict.
Moreover, there was testimony that the Defendant had been treated for mental
illness by Weber County Mental Health for a number of years and was taking anti
13
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depressant medications at the time of the shootings. The trial judge disregarded the
testimony of the Defendant's expert, byfindingthat the shootings were made at the
time the Defendant was under the influence of alcohol.
At no time did the State put on any evidence that proved the Defendant
intented to kill anyone in the shootings. Absent the physical facts surrounding the
incident, there was no evidence of whether the Defendant merely intended to injure,
rather than kill the two victims. Absent the fact that no victim died as a result of
the shooting Section 76-5-202 does not apply to this case and the Trial Court
committed reversible error in not quashing the bind-over.
POINT II
THE TRIAL COURT COMMITTED REVERSIBLE
ERROR, WHERE THE DEFENDANT ENTERED A PLEA
OF GUILTY BUT MENTALLY ILL, BY DISREGARDING
THE TESTIMONY OF THE DEFENDANT'S EXPERT
WITNESS THAT THE DEFENDANT WAS MENTALLY
ILL AT THE TIME OF SENTENCING, AND THUS NOT
SENTENCING THE DEFENDANT AS A MENTALLY
ILL DEFENDANT.
Both an expert witness called by the State and an expert witness called by the
Defendant examined the Defendant prior to sentencing. Both experts testified as to
whether in their opinion the Defendant was mentally ill at sentencing as defined by
Section 76-2-305 U. C. A. The testimony of each expert was directly opposite in
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their conclusion.

The State's expert testifying that in her opinion the Defendant

was not mentally ill within the definition provided by the Utah Code. The expert
called by the Defendant testified that in her opinion the Defendant was mentally ill
at the time of sentencing. Also the expert for the Defendant classified extreme
alcoholism as a mental illness.
The Trial judge in his sentencing concluded that the crime was committed not
by reason of mental illness, but by reason of excessive alcoholism. The expert
called to examine the Defendant and testify at the trial concluded the alcoholism was
a mental illness as defined by Section 76-2-305 U. C. A. The Trial Judge did not
dispute that alcoholism was a mental illness, but merely ignored the testimony of the
Defendant's expert as to this being a mental illness. Further, even though the
Legislature had passed and the Governor had signed a bill adding Section 76-5205.5 to the Utah Code prior to the time of sentencing, neither the Defendant's
attorney nor the State's Attorney made reference to the new section, the effect of
the section would be to reduce the sentence to attempted murder, rather than
attempted aggravated murder.
CONCLUSION
The Trial Court committed reversible error when it failed to quash the bind
over on two counts of attempted aggravated murder. The Court failed to find that
15
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attempted aggravated murder is not a crime in Utah, because there was no death
involved and second, the State failed to prove the intent to commit murder. The
Defendant preserved the right to raise this issue when he made a Sery plea of guilty
but mentally ill to the Counts.
The Trial Court also committed reversible error when it disregarded the
testimony of the Defendant's expert witness that the Defendant was mentally ill at
the time of sentencing.
The Court should reverse the sentence of the Defendant and permit him
either to plea to or go to trial on a lesser charge as a result of the shootings, and also
be sentenced as a mentally ill defendant.
Dated this 12th day of December, 2 0 0 0

Jerald N . Engstronf
Attorneys for Defendant/Appellant
.CERTIFICATE OF MAILING
I hereby certify that a-mie and correct copy of the above and foregoing Brief
of Appellant ms posted in the United States mail, postage prepaid, on this 12th
day of December, 2 0 0 0 and addressed to:
Jan Graham
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Attorney General
Heber M. Wells Building
160 East 300 South, 6th Floor
P.O. Box 140854
Salt Lake City, Utah 84114-0854

Attorney for Appellant
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1

Boulevard to respond to a shooting that had occurred there?

2

A

Yes, I did.

3

Q

When you arrived there, were -- had you any information

4

about who the shooter was?

5

A

6

on the telephone with the dispatcher I was told.

7

that, I didn f t have any information.

8

Q

And did you go inside the 7-Eleven store?

9

A

Yes, I did.

10

Q

Did you encounter anyone when you initially came inside

11

the store?

12

A

13

bleeding obviously had been shot with a shotgun several

14

times.

15
16

Very vague.

Yes, I did.

There was -- the alleged suspect was still

I found a clerk laying on the floor

MR. BOYLE:
repeat that.

I'm sorry, your Honor.

THE COURT:

18

THE WITNESS:

Lean in a little to the microphone.
I found a clerk laying on the floor

w h o h a d o b v i o u s l y b e e n shot several times w i t h a s h o t g u n .

20

21

If he could

I didn't hear the last part.

17

19

Other than

MR. BOYLE:

Q.

(BY MS. SJOGREN)

Thank you.

Was there anybody else inside the

22

store at that time?

23

A

24

in a little office on the telephone with the police

25

dispatcher.

Yes, there was the -- what turned out to be the suspect

1

Q

And is the person that you are identifying as the

2

suspect here today?

3

A

Yes, he is.

4

Q

Where is he?

5

A

Light blue shirt seated at counsel table.

6

Q

To the far right?

7

A

Yes.

8

Q

After you identified the suspect, what did you do?

9

A

I took him into custody.

10

Q

And did he remain in your custody?

11

A

He did until I gave him to Officer Fields to transport

12

to the police station.

13

MS. SJOGREN:

14

MR. BOYLE:

No questions, your Honor.

15

THE COURT:

You may step down.

16
17
18

No further questions.

Thank you very

much.
THE WITNESS:

Thank you, your Honor.

May I be

excused, your Honor?

19

THE COURT:

Any objection?

20

M S . SJOGREN:

21

MR. BOYLE:

No objection.

22

THE COURT:

Yes, you may.

23

MS. SJOGREN:

No objection, your Honor.

State calls Eric Arosco.

24

ERIC JOHN AROSCO,

25

called by the Plaintiff, having been first duly

1

Q

What did you do after the person that took off in the

2

car?

3

A

4

the counter.

5

lady and she was telling me to call 911 and help her.

6

so when I was looking for the phone I came around the other

7

way and I seen the shotgun laying on the counter and I

8

looked inside the office, the little office right there and

9

I could see somebody on the phone and I thought they was

I walked inside and I started to look for the phone on
And I was looking over it and I could see the
And

10

calling 911 at first.

11

Q

12

person in the courtroom today?

13

A

Yes.

14

Q

Where is that person?

15

A

The defendant.

16

Q

Is that the person in the light blue on the far right of

17

the table?

18

A

Yes.

19

Q

What did you do after you saw him on the phone?

20

A

I think I might have asked him if he was calling 911,

21

but I'm not sure if he seen me or heard me.

22

point, I seen the male getting up off the floor and so I

23

grabbed the shotgun.

24

person on the floor was the one that did the shooting or --

25

you know, so I kind of -- when I grabbed gun, I kind of

And the person that you saw on the telephone, is that

And at that

I didn't -- I wasn't sure if the

1

pointed it at him and told him to stay still and the police

2

were on the way.

3

out of the store and then that's when I went outside and a

4

lady was pulling in the driveway and I stopped her and I

5

asked her if she could call 911 and she went and called 911,

6

too.

7

Q

8

it at the gas pumps?

9

A

No, I just turned around and I left it there.

10

Q

Did you see the shotgun again after that time?

11

A

No.

12

Q

Did you talk to police officers that evening?

13

A

Yeah, they took me down and took a statement to the

14

police office -- or police station.

15

Q

16

down to the station, did they come there to the 7-Eleven to

17

take you to the station?

18

A

Yeah.

19

Q

Okay.

20

I put the shotgun on the -- by the gas pumps.

Do you know what happened to the shotgun after you put

And did the police officers -- you say they took you

MS. SJOGREN:

21
22

He kept walking towards me so I backed up

No further questions.

CROSS-EXAMINATION
BY MR. BOYLE:

23

Q

Mr. Arosco, how far away were you standing from Mr.

24

Jones when you saw him on the telephone?

25

A

Just the other side of the counter and he was sitting on

2

(CHANGE OF PLEA)
MR. BOYLE:

Your Honor, if we could take care of

Jeffrey Jones.
THE COURT:

State of Utah versus Jeffrey Lynn

Jones.
MS. CORP:
on this case.

Your Honor, we have reached an agreement

The defendant will be pleading guilty and

mentally ill to the charges.

That will be a Sery plea,

meaning that he will be able to appeal the issue of -- that
the court heard by motion earlier, whether the State can
charge him as he has been charged.
After he enters his plea, we anticipate the court will
hold a hearing to determine if he is currently mentally ill.
And although the statute says that the court may have an
evaluation in addition to the evaluations we already have,
Mr. Boyle and I have agreed that we believe there is
sufficient information in the evaluations -- we've both had
private evaluators look at him -- that we don?t need
anything further.

And I suppose if the court does then

that's -- that's up to the court, but we would be ready to
go forward with the hearing based on the evaluations that we
already have.
In exchange for the defendant's plea of guilty and
mentally ill, the State will agree to not argue for
consecutive sentencing.

The State will, however, be free to

Laurie Shingle, C.S.R.
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argue on the issue o f the appropriate sentence and on the
issue of whether the defendant is currently mentally .ill.
THE COURT:

Okay

Does that correctly reflect the

discussions, Mr. Boyle?
MR. BOYLE:

That1 s correct, Your Honor.

THE COURT:

Mr. Jones, you understand what's been

said?
THE DEFENDANT:
THE COURT:

Yes, I do.

You understand the negotiation is

that -- that the State would agree that you could plead
guilty and mentally ill, that we would at -- at that time
set a hearing on the issue of what your present mental
status is.
THE DEFENDANT: Yes.
THE COURT:

And that both parties would -- would

rely upon psychological evidence that has already been
adduced as a result of previous testing.
That the court, at that point, would make a
determination of whether you're presently mentally ill and
then proceed with -- with sentencing.
THE DEFENDANT:
THE COURT:

Do you understand?

Yes, I understand that.

You understand that -- that if the

court finds that you are not presently mentally ill, that I
can proceed with sentencing and -- and have it within my
prerogative to impose prison sentences of not less than five

Laurie Shingle, C.S.R.
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years and which may be for as much as life on each of the
two charges.

And you understand that it is probable -- I

have the power to impose consecutive as opposed to
concurrent sentences, if I were to choose to do so.

You

understand?
THE DEFENDANT:
THE COURT:

Yes, I do.

Now, has anyone promised you that

anything would happen -- oh, and the State have agreed that
they will not press for consecutive sentences, but -- but
will be able to argue for whatever sentence they think is
appropriate.

In other words, if -- if they feel like it's

appropriate for you to go to prison, they would -- they
would be free to argue for a prison sentence, but not to
recommend to me consecutive sentences.

Is that your

understanding?
THE DEFENDANT:
THE COURT:

Yes, it is.

Okay.

Has anybody promised you

anything would happen, other than what we've talked about?
THE DEFENDANT:
THE COURT:

No.

Are you -- has anybody threatened you

and said you had to plead guilty?
THE DEFENDANT:
THE COURT:

No.

Are you presently under the influence

of any kind of alcohol or drugs?
THE DEFENDANT:

T anr--J o

Prescription drugs.

Qhi n rr 1 <=>
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THE COURT:

You1re taking some medication?

THE DEFENDANT: Uh-huh.
THE COURT:

What -- what forms of medication are

you taking at the present time?
THE DEFENDANT:

I take two psychotropic drugs:

Paxil and Buspar; and then Cardura for high blood pressure.
THE COURT:

For high blood pressure?

THE DEFENDANT:
THE COURT:

Uh-huh.

The -- I'm acquainted with the Cardura

because that's the one I'm on, so I assume that I can assume
that that doesn't affect your ability to reason
appropriately.
THE DEFENDANT:
THE COURT:

(Nods head up and down.)

Otherwise, I'm in trouble.

On the other psycho — are they drugs primarily
involved with -- with mood, with depression, that sort of
thing?
THE DEFENDANT:

Anxiety and depression, uh-huh.

THE COURT: What -- what is the effect that those
medications have on you?
THE DEFENDANT:

They -- other than helping with the

symptoms, there aren't really side effects, other than Paxil
may make me a little bit more tired than -- than I would
otherwise be, but other than that, no side effects.
THE COURT:

Is it a situation where they would

Laurie Shingle, C.S.R.
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P R O C E E D I N G S
THE COURT:

This is time scheduled for a sentencing

4

hearing in the matter of State versus Jeffrey Jones.

5

State prepared to proceed?

6

MS. CORP:

7

THE COURT:

The defendant?

8

MR. BOYLE:

Yes, your Honor.

9

THE COURT:

You may proceed.

10

MS. CORP:

Is the

We are, your Honor.

Your Honor, initially Mr. Boyle and I

11

were discussing the issue and the way we see this is that

12

the first issue for the Court to determine is the mental

13

health status of the defendant, whether he is a mentally ill

14

offender under the criminal code and under the statutes

15

regarding sentencing for someone who has pled guilty and

16

mentally ill.

17

us who has the burden of proof and who has the burden to go

18

forward and we were wondering if the Court has any

19

preferences of how we should proceed in that matter or

20

should we simply...

21

THE COURT:

In reviewing those statutes it isn't clear to

Well, I think -- while the code doesn't

22

really come out and make a specific statement in that

23

regard, I think it's pretty clear that the burden rests with

24

the State.

25

MS. CORP:

Okay.

1

THE COURT:

Dr. O1Connor, please.

2

DR. BEVERLY O'CONNOR,

3

called by the Plaintiff, having been first duly

4 I

sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MS. CORP:

7 I Q

Dr. O'Connor, would you please state your full name for

8

the record.

9

A

Dr. Beverly O'Connor.

10

Q

And what is your occupation?

11

A

I'm a clinical neuropsychologist.

12

Q

What is a clinical neuropsychologist?

13

A

It's a psychologist who specializes in testing and

14

assessment, specifically tests to see if people have brain

15

damage and it also includes personality testing, diagnosis

16

and assessment.

17

Q

18

appointed alienist in criminal cases?

19

A

20

years and also I have a contract with Youth Corrections to

21

perform similar functions.

22

Q

23

perform these functions?

24

A

25

like that.

Are you also someone who has qualified to be a court

Yes.

I've been a court appointed alienist for several

And do you have any specific training to allow you to

I have extensive continuing education, workshops, things

JUL

1

diagnosis for the defendant and his mental condition?

2

A

3

dependance which seems to be the most pervasive problem.

He

4

also has a diagnosis of cannabis abuse, marijuana abuse.

I

5

gave him a diagnosis of dysthymic disorder, which is kind of

6

a chronic depression that is may be lasts over a period of

7

years.

8

indicate any real severe depression, kind of a moderate

9

level of depression, and going back over his records, it

Yes.

My diagnosis the primary one was alcohol

My testing at the time when I saw him did not

10

seemed like that had been fairly consistent.

11

really clear if this is influenced by the alcohol use which

12

is possible but he still has like a moderate level of

13

chronic depression.

14

To me it's not

He also has had some - - a lot of documentation of some

15

anxiety problems so I did give him a diagnosis of an anxiety

16

disorder.

17

a mixed personality disorder or character disorder and

18

listed some different kinds of features with that.

19

Q

20

refer to any scientifically recognized criteria for those

21

particular conditions?

22

A

23

would, of course, go to the DSM-IV which lists the criteria

24

for different mental illness.

25

Q

Okay.

Yes.

And then I also gave him a diagnosis of a kind of

Now in order to make these diagnoses, did you

Based on the testing that I did, but the criteria

Now what is the DSM-IV?

JJ

1

A

The DSM-IV is the book that lists all the diagnoses,

2

mental diagnoses, tells the background, the history, the

3

prevalence, and also the criteria that a person must have to

4

actually have that diagnosis.

5

Q

And do you have a copy of the DSM-IV with you today?

6

A

Yes.

7

Q

So that we could refer to that if we need to?

8

A

Yes.

9

Q

Now, Doctor, are you also familiar with the statutes

10

defining what qualifies as a mental illness under the

11

criminal code in Utah?

12

A

Yes.

13

Q

And how did you become familiar with that?

14

A

Through studying and through the reports that I had

15

previously done regarding this issue.

16

Q

17

whether someone qualifies for an insanity defense, for

18

instance, if you were appointed as an alienist in a case?

19

A

Yes.

20

Q

Now, referring to the definition of mental illness in

21

the criminal code, are any of the diagnoses that you have

22

outlined in your report and have outlined in your testimony

23

today qualify in your opinion as mental illnesses under the

24

criminal code in Utah?

25

A

And is this something that you consider in determining

Well, under the criminal code in Utah the mental illness

JJL

1

has to substantially impair his mental, emotional or

2

behavioral functioning.

3

that I gave him qualifies him for that. Many people have

4

depression and anxiety and would certainly not qualify for a

5

diagnosis of, you know, insanity.

6

I don't believe that the diagnoses

The other part is I think the big component is the

7

personality or the character disorder part -- part of his

8

functioning.

9

out as a mental illness and I think that's a big part of

Personality disorders are specifically ruled

10

what we're seeing with Mr. Jones is the personality part.

11

The other thing that is ruled out by the statutes is

12

voluntarily ingested alcohol or drugs.

13

So I think when you take away the alcohol and drug use

14

and you take away the personality and character disorder

15

problems, you are left with some chronic, mild to moderate

16

depression and possibly some anxiety symptoms which I don't

17

think qualifies to the level of mental illness or insanity

18

as regards to the statutes.

19

Q

20

cautionary statement in the introductory portion of that

21

handbook regarding use of diagnosis in criminal matters?

22

believe that's on page XXVII.

23

specifically to the last two sentences of that statement.

24

A

Yes, I find the reference.

25

Q

Okay.

I see.

Now, referring to the DSM-IV, is there not a

I would refer you

And what is the caution that is given in the

I

.54-

1

A

Yeah.

The Board of Pardons evaluations are for

2

offenders that are being considered for parole and make

3

specific recommendations as to the advisability of parole or

4

their treatment that they may need, special considerations,

5

et cetera.

6

Q

7

determine whether or not a person should be released or not?

8

A

That's correct.

9

Q

As to this case, you were contacted about doing an

So they rely upon your expertise and then for later to

10

evaluation of Mr. Jones; is that right?

11

A

That's correct.

12

Q

If you could, explain for the Court how you went about

13

that evaluation and the time involved for the most part just

14

what you did.

15

A

16

face-to-face interviews for approximately eight hours.

17

also conducted in testing with him at the time.

18

a Shipley Institute of Living Scale, a Millon Clinical

19

Multiaxil Inventory, a State-Trait Anger Expression

20

Inventory, The Hare Psychopathy Checklist, Rorschach Inkblot

21

test, Adult Sentence Completion and a mental status exam as

22

well as a clinical interview.

23

Q

Let me just stop you right there.

24

A

Sure.

25

Q

Those tests were conducted -- was Mr. Jones at that time

I met with Mr. Jones on May 25th, 1999 for a period of
I

I conducted

1

being medicated with Paxil and Buspar at that point?

2

A

That was my understanding.

3

Q

And knowing that, you still gave those tests?

4

A

Yes, I did.

5

Q

And were you concerned at all about the validity of

6

those tests because of the medication?

7

A

8

have to take into consideration the type of effect that they

9

may have as a result of the medication.

When you test someone that's on medication you always

There's very often

10

as a result of medication, especially anxiolytics, a

11

blunting of affect effect that could occur.

12

antidepressants will increase a person's mood so you may not

13

see as much depression when you do the observations.

14

Typically individuals will still endorse those feelings if

15

the depression is not in remission which means not resolved.

16

Q

So it still sneaks out past the medication?

17

A

Yes, typically.

18

Q

But would it be -- does the medication hold back some of

19

the depression so you don't get to see a whole view of what

20

that depression could possibly be?

21

A

That is correct.

22

Q

How do you then interpret those tests knowing full well

23

that somebody is on medication?

24

A

25

sense that you recognize that the depression is likely to be

Generally

You have to be cautious about the interpretation in the

-Sfl.

1

Q

Did you find specific references to the fact that his

2

depression or his anxiety interfered with his ability or his

3

functioning?

4

A

5

on 10 -- I can't tell if it's 20 or 29 of '98, which

6

indicates that he had been in to see his therapist Silvia

7

Ire and he had begun working full-time -- this is a quote.

8

"He had begun working full-time at his present position

9

approximately seven

Oh, absolutely.

There's a record entered, for example,

months ago. He reports symptoms of

10

feeling very tense, sweaty palms, heart palpitations,

11

tremlessness and inability to concentrate which are all

12

effecting his ability to continue working."

13

Q

14

characterize them as, what would those symptoms be from?

15

that depression, anxiety or both?

16

A

17

those symptoms are relating to anxiety; however, the

18

inability to concentrate and the feeling of being very tense

19

and those kinds of things can also be associated with

20

depression.

21

Q

Okay.

22

A

This is just one instance, exactly.

23

Q

Was there other instances that you remember in reviewing

24

those records that indicated he had difficulty maintaining

25

employment?

And that was --

And those symptoms I think we could probably
Is

It's primarily -- excuse me, a significant number of

And that's just one instance within the --

.sa.
1

A

Throughout the time there were instances where he was

2

indicated to have been unemployed and had been unemployed

3

because of symptoms of anxiety or depression or sense of

4

hopelessness, could not keep up with the job because of the

5

circumstances surrounding; having to be with people, dealing

6

with the stressors of the job, those kinds of things which

7

are directly related to his mental illness.

8

Q

9

during those records which indicate I think from, what, 1991

During those periods of time that -- or I should say

10

to 1998, is that --

11

A

That's what I recall, yes.

12

Q

Was there also talk within those records of the fact

13

that Mr. Jones consumes alcohol?

14

A

15

boughts of consuming alcohol, clearly extensive severe

16

alcoholism documented throughout.

17

for example, on 4-4-95, April 4th, 1995, he came into a

18

session and at that time was reporting that he was having

19

feelings of sadness, hopelessness, restlessness, trouble

20

sleeping, worthlessness, sudden attacks of nervousness and

21

panic, feeling continually scared or ridiculed, having

22

thoughts that were difficult to deal with, tired all the

23

time, avoiding people, couldn't make up his mind.

24

therapist assessed that he had several years of depression

25

and anxiety which he tries to stuff. And it was reported at

Throughout the time it is indicated that he has had

There's a period of time,

The
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1

that time that -- the conclusion is that the client is

2

exhibiting symptoms depression and anxiety.

3

is indicated that client reports that he hasn't used alcohol

4

for five years so he would have been sober at that time.

5

Q

6

O'Connor, do you -- and let me ask you this:

7

understand her position with regards to alcohol as opposed

8

to -- in other words, she believes that the major problem is

9

alcoholism as opposed to depression and anxiety?

At that time it

You had a chance to listen to the testimony of Dr.
Do you

10

A

Is your question:

Do I understand it?

11

Q

Do you understand that to be her position?

12

A

I understand that to be her position, yes.

13

Q

Do you agree with that position?

14

A

No.

15

Q

And given the fact that -- I don't even want to get into

16

your evaluation -- excuse me, your testing and your

17

interpretation of those results, but going back in a way

18

looking back through the history that Mr. Jones has had with

19

Weber County Mental Health and observing that, why is it

20

that you don't agree with her assessment?

21

A

22

indicating that this individual sought treatment at times

23

when he was not drinking for extended periods of time, still

24

having symptoms of depression and anxiety that were severe

25

enough to cause him not to be able to function work at work,

There are -- there is a historical documented record

-£LL

1

socially and in other areas of his life.

2

There is extensive documentation that his depression at

3

times gets quite severe.

That throughout the time he has

4

never been in a position where he's been able to maintain

5

employment even though he desired to be employed and had,

6

for example, at the insignificant ambivalent about --

7

ambivalence about applying for disability, he wanted to be

8

well.

9

time that anxiety and depression has been so severe -- been

And those records are pretty clear throughout the

10

so severe throughout time that he has been able to not be

11

able to function in major areas of his life.

12

Q

13

State University?

14

A

That's my understanding.

15

Q

But he wasn't able to maintain that according to the

16

records in Weber County Mental Health; is that right?

17

A

That's correct.

18

Q

And this kind of pattern when we see somebody try

19

something and then eventually fail or not be able to

20

maintain the employment or interpersonal relationships, is

21

that consistent with somebody who's suffering from

22

depression?

23

A

24

depression, can be consistent with someone who suffers from

25

debilitating anxiety also.

In fact, didn't he try and attend some classes at Weber

That's can be consistent with somebody who suffers from
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1

Q

And in looking back in those records from 1991 to 1998,

2

do you agree with the diagnosis in those records?

3

A

4

depression and anxiety through time.

5

depression and the anxiety have varied through time.

6

have also given diagnoses of panic disorder, agoraphobia.

7

They have also given diagnosis of obsessive compulsive

8

disorder, they have also given diagnoses of avoidant

9

personality traits. And I believe that all of those

The diagnosis in these records have been consistent with
The severity of the
They

10

diagnoses fit quite well for Mr. Jones, especially

11

subsequent to my evaluation of him and having looked at all

12

the records and looked at all the data involved in this

13

case.

14

Q

15

from Weber County Health, would that indicate to you that

16

he's suffering from depression as a mental illness as

17

defined?

18

A

Absolutely, absolutely.

19

Q

Let's get to the definition as depression is defined

20

within the DSM-IV.

21

A

DSM-IV?

22

Q

Yes.

23

A

Yes.

24

Q

What exactly are the factors that you would look for to

25

make the diagnosis that somebody is suffering the mental

So the depression that you see within just the records

£3.

illness of depression?
A

In order for someone to qualify for a mental illness of

depression according the DSM-IV they have to meet the
criteria established for major depression, depressive
episode or a milder condition called dysthymic disorder,
that's also a chronic or mild condition.
Major depression is diagnosed when you have certain
criteria that are met and these criteria have to exist for a
period of at least two weeks and represent a condition.

And

in his case when it is recurrent represents a condition that
keeps happening over and over again, it's not just a single
episode.
For example, the criteria would be depressed mood most
of the day, nearly every day as indicated by either
subjective reports or observations made by others. He, two,
would be marked diminished interest or pleasure in all or
almost all activities, most of day, nearly every day.
Three, there could be significant weight loss or one not
dieting or weight gain, appetite problems.

There could be

insomnia and another one would be psychomotor agitation or
retardation, and that can be observed by others, that means
slowness about them, slowness in their motor functioning.
Fatigue or loss of energy every day, feelings of
worthlessness or excessive or inappropriate guilt nearly
every day, diminished ability to think or concentrate or be

1

indecisive nearly every day and recurring thoughts of death,

2

recurrent suicidal ideation without a specific plan or a

3

suicide attempt or a specific plan for committing suicide.

4

Those are the criteria that need to be meet.

5

have that you have some exclusions.

6

Q

7

you reviewed the records from Weber County Mental Health,

8

did you find those factors, those symptoms?

9

A

Let me just stop you there.

In addition to

Did you have a chance when

Those symptoms, there were at least five which are the

10

required to be able to meet the diagnosis, yes.

11

Q

In the histories that you reviewed from Weber County?

12

A

That's correct.

13

Q

Go on.

14

A

And in addition to that, the symptoms must cause

15

significant distress or impairment in social, occupation and

16

other important areas of functioning and I believe that

17

that's documented clearly in the Weber Mental Health records

18

through time.

19

Q

20

opinion then that he is suffering from a mental illness of

21

depression at least from 1991 to 1998?

22

A

23

that is correct.

24

Q

25

psychologist?

So as the record progress from 1991 to 1998, is it your

He has suffered from depression from during that period,

And that's drawing on your experience as a forensic
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A

And drawing on the criteria by DSM-IV.

Q

In reviewing those records, did you find any instances

of anxiousness or anxiety?
A

Oh, significantly.

He met --

Q

If we can go to that chapter or that page within DSM-IV.

A

Sure.

He has significant symptoms of anxiety and under

the anxiety disorders you have generalized anxiety disorder,
for example, which is one of the disorders that had been
given -- diagnosis that had given for him by Weber Mental
Health.

You also have things like social phobia and

obsessive compulsive disorder.

I diagnosed him with an

obsessive compulsive disorder based on a number of factors.
Certainly he probably meets criteria for a generalized
anxiety disorder as well but I think this describes
Mr. Jones better.
Generalized anxiety is a more global diagnosis where
people react with anxiety to just about any circumstance in
life.

And obsessive compulsive disorder requires that a

person have not only obsessive thoughts but they can also
have what's known as compulsive either behaviors or thought
processes.

In Mr. Jones case I found not only that the

records indicated that he had obsessive thinking, constantly
being very negative about himself, nearly to delusional
proportions but never quite that bad.
compulsive behaviors.

And then also had

1

The behaviors that I noticed were -- certainly his

2

drinking was a manifestation of a compulsive behavior,

3

that's what he used to cope with the distress from the

4

obsessive thoughts.

5

ticks.

6

maybe that goes on at all times when he's anxious. As I was

7

siting there, I could hear him doing this on a repeated

8

basis.

9

In addition to that, he has a number of

He has a clicking that he does constantly, grunting

He also has a number of strategies mentally that he

10

uses in order to be able to cope with the obsessive thoughts

11

of inadequacy, with obsessive thoughts of guilt, with his

12

obsessive thoughts of responsibility that he can't seem to

13

meet.

14

thoughts from his mind, constantly fighting those thoughts,

15

trying to entertain himself with other things and those

16

kinds of behaviors are documented not only in the history

17

but also things that I found when I did the testing.

18

Q

19

change their mindset because they are consumed by these

20

obsessive thoughts, if they are also depressed, are they

21

very good at being able to do that?

22

there a -- is there some kind of conjunctive effect there

23

that one is going to cancel out the ability to do the other

24

and, therefore, you are going to have more compulsive

25

thoughts and become more depressed because you can't control

And those include, you know, trying to remove

Let me ask you this:

If the -- if somebody is trying to

In other words, is
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it?
A

Certainly the fact that you have both mental illnesses

simultaneously makes the situation much more difficult for
the individual in that one contributes to the other and
augments the negative symptomatology to a point where you
are depressed, you have depressive thoughts, you have
depressive thoughts of hopelessness, your anxiety then
exacerbates those thoughts and then you start trying to do
something to stop those negative thoughts because they are
becoming very distressing to you, and those behaviors that
you engage in make you feel uncomfortable as well and then
the depression starts again, sort of a cyclical pattern.
THE REPORTER:
THE WITNESS:

Can you please repeat that?
Sure. A cyclical pattern even though

the cyclical patterns are also commonly known for people
only who are depressed, it's just the anxiety adds to it
tremendously.
Q.

(BY MR. BOYLE)

And did you in reviewing the records

from Weber County Mental Health observe the diagnosis of
obsessive compulsive disorder from Weber County Mental
Health?
A

Yes, they did give that diagnosis.

Q

Did they also talk about the same factors that you were

able to observe just recently in Mr. Jones as a basis for
that obsessive compulsive disorder?

.£8.

1

A

They talked about some factors that they observed in him

2

that they interpreted as obsessive compulsive and

3

specifically some gesturing and those kinds of things.

4

don't focus so much on those.

5

also focused more on the mental processing, which is part of

6

the obsessiveness the compulsive rituals.

7

Q

8

you observed that classification, that diagnosis within the

9

records from Weber County Mental Health?

I

I focus more on the ticks.

Now the anxiety disorder or anxiety of mental illness,

10

A

The anxiety?

11

Q

Right.

12

A

Yes.

13

Q

And do you remember anything specific within those

14

records or any mention of something that -- outside the one

15

we talked about earlier, with regards to the fact that he

16

was feeling tremlessness and I think that one, is there any

17

additional information from the record that you can or have

18

at your disposal that shows that he was suffering from

19

anxiety?

20

A

21

agoraphobia.

22

Q

Agoraphobia is the fear of open places?

23

A

Open places, right.

24

limiting condition for him.

25

wasn't experiencing any of those per se but yet at the same

They note agoraphobia, panic disorder with a

And so that was certainly a
At the time that I saw him, he

I
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1

time he did report a history of having had those in the past

2

and those are documented in the records from Weber Mental

3

Health.

4

Q

5

depression and the anxiety as well as the obsessive

6

compulsive disorder; is that right?

7

A

8

which is typically angeoletic that deals with obsessive

9

compulsive disorder and he had many reports and the records

10

indicate that he had quite a bit of nauseousness I guess as

11

a side effect of that and so he eventually discontinued that

12

medication.

13

Mr. Jones report said that he did much better on the Luvox.

14

Subsequently he was put on Buspar which also deals with

15

anxiety specific to obsessive compulsive disorders.

16

Q

And they also prescribed Paxil; is that correct?

17

A

Yes, for depression.

18

Q

Now you talked about another disorder which is a milder

19

form of depression but for a longer period of time?

20

A

That's correct.

21

Q

What was that again?

22

A

That's dysthymic disorder.

23

Q

And did you observe that diagnosis within the records

24

from Weber County Mental Health?

25

A

And they prescribed medication to combat both the

Yes.

Yes.

As a matter of fact, they had prescribed Luvox

But it's documented in the records and

They had given him the dysthymic disorder
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diagnosis as I recall because of the fact that it had been a
long-term condition and he has an underlying depression that
exists all the time that even though he's on medications for
depression, it doesn't seem to remit.

It gets better but it

doesn't go away and so he's always seen with some symptoms
of depression.

And so under that circumstance, they gave

him a diagnosis of dysthymic disorder along with the major
depression and that's not uncommon.
Q

In your view from 1991 to 1998 did you see any great

period of time, any length of time at all that Mr. Jones was
not suffering from depression and anxiety?
A

There was never any record that indicated that he was

free from symptoms or remitted from the symptoms, no.
Q

Would it be safe to say that given that that it's quite

possible in the future he's still going to suffer from
depression and anxiety?
A

Well, the best predictor of future behavior is past and

he certainly has indicated a long history of not having had
the depression remit and having had to be medicated for the
depression for at least eight years.
Q

Do you see any history of abuse of cannabis or marijuana

in the Weber County Mental Health records?
A

There was an indication in the records that he had used

but I don't recall exactly or if there was an amount or...
Q

But there's nothing that you would remember that would
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1

caused you some concern about his use or cannabis or use of

2

marijuana?

3

A

4

in here and I just don't but I don't recall that being a

5

primarily concern.

6

Q

Clearly the alcohol, though?

7

A

Oh, the alcohol, the obsessive compulsive and panic

8

disorder, the depression of some type to varying degrees are

9

the significant factors.

I don't recall their having been a diagnosis.

It may be

10

Q

Is alcoholism a mental illness in the DSM-IV?

11

A

Anything that's diagnosed under an Axis I diagnosis is

12

considered a mental illness under the DSM-IV.

13

medical --an acute psychiatric condition for which you

14

focus -- that you focus treatment on.

15

Q

Can alcoholism be under an Axis I then diagnosis?

16

A

Alcohol dependency and alcohol abuse are diagnosed under

17

an Axis I diagnosis.

18

Q

So that would be considered mental illness?

19

A

Yes.

20

Q

In r e v i e w i n g the records from W e b e r C o u n t y M e n t a l

21

Health, do you see an Axis I diagnosis or a mental illness

22

of alcoholism?

23

A

24

compulsive disorder and alcoholism by Dr. Clark Summers

25

that's a date, just reading one of them, 10-22-96.

An acute

If y o u want to see it from that p l a c e , y e s .

They have diagnosed him with alcoholism, obsessive

There's
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1

more.

And all of them are consistently -- sometimes they

2

don T t diagnosis the alcoholism but they mention it in their

3

discussion of the case.

4

Q

5

we see anxiety, we see obsessive compulsive disorder, we see

6

depression and alcoholism as the problems that face Jeffrey

7

Jones in that period of time; is that right?

8

A

Historically, that is correct.

9

Q

In the reporting within from the Weber County Mental

So from those records from Weber County Mental Health,

10

Health, do they indicate any one of those was the reason why

11

he seems to be not functioning very well?

12

A

13

difficulty in functioning in work-related and social areas.

14

They indicate certainly that his drinking alcohol

15

exacerbates the problem and, therefore, causes him more

16

difficulties.

17

Q

18

your evaluation.

19

County Mental Health records, what were you looking for when

20

you began your evaluation of Jeffrey Jones?

21

A

22

focused on trying to find a diagnosis and trying to figure

23

out what was going on with him at the time of the offense.

24

And also at the time that I evaluated him --

25

Q

They indicate that the depression and anxiety cause him

Let's move forward to the time in which you actually did
Knowing what you know from the Weber

Well, in my evaluation of Jeffrey Jones primarily

Let me just stop --

22,

1

A

-- so in other words, getting a perspective through the

course of time.
Q

Let me just stop you right there.

In your opinion as an

expert, do you believe that his mental condition, the things
that he was suffering from, the mental illnesses, has that
changed at least your feeling from when you made the --or
excuse me, when you did the evaluation and say today?
A

Has that changed?

Q

Changed in your opinion?

A

Historically his depression and anxiety has been there

the entire time, levels which of have varied through time.
I haven!t seen him since May other than from today and
certainly if he's on medication, the symptomatology gets
better but -- and if he's on medication and not drinking it
gets even better, but through the course of time I have not
seen -- up to the time that I evaluated him, a remission of
any of those conditions.
Q

So would it be safe to say that today he's still

suffering from the same levels of depression and anxiety
obsessive compulsive disorder and -- that you found within
the Weber County Mental Health records as well as your
evaluation?
A

I can't say for sure but it's a safe assumption.

Q

Let's go to your evaluation.

A

Yes.
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1

Q

Okay.

In those tests that you gave him, what were your

2

conclusions or your analysis?

3

A

4

evaluating the test that Dr. Hawks had done with him just

5

recently prior to my seeing him, I found Mr. Jones to be

6

depressed, anxious, to have had a long history of mental

7

illness and drug --in alcohol abuse.

8

very depressed.

9

him to have obsessive thoughts and to engage in mental

In the tests that I performed with Mr. Jones and also in

I found him to be

I found him to be highly anxious.

I found

10

compulsive rituals as well as this clicking thing that he

11

does on a regular basis.

12

The depression that I found was -- based on the testing

13

was moderate to severe, severe anxiety, obsessive

14

rumination, paranoid thinking, meeting the criteria of major

15

depressive disorder recurrent and obsessive compulsive

16

disorder which are mental illnesses defined by DSM-IV.

17

The depressive condition causes him to be despondent

18

have depressed mood, hopelessness, suicidal ideation, sleep

19

disturbance, loss of interest in activities, fatigue, loss

20

of energy.

21

he described, compulsively at the time, diminished

22

concentration, indecisiveness, feelings of worthlessness and

23

excessive guilt.

24
25

He had reported some weight gain, was eating, as

He also indicated in the testing that I did
specifically relating to mental processing in trying to

JZ5.

1

determine his perceptions of reality, there were indications

2

that there were some distortions in how he perceived the

3

world and had a predisposition to misinterpret or distort

4

input more so than other people.

5

depression, especially if the depression is somewhere

6

between moderate and severe.

7

Q

8

their perceptions of the world would be distorted based on

9

the fact that they are depressed?

That's not uncommon with

There are times --

Let me just stop you there.

Exactly why is it that

10

A

When you have a prevailing sense of, for example,

11

hopelessness and that everything is negative and everything

12

in your life is negative or anything about yourself is

13

negative and you take that very polarized perspective, if

14

you will, then everything is going to be looked at and

15

perceived through those colored glasses.

16

distortions will be that when you sense information from the

17

environment, it will be to confirm what you already believe,

18

if you will.

19

Q

Okay.

20

A

I also found him to have the -- that the obsessive

21

compulsive disorder caused a recurrent and persistent

22

thoughts and impulses.

23

I mean we're talking about excessive, constant, constant

24

disturbing thoughts about some problems that may be real or

25

imagined, typically somewhat distorted.

And so the

Not just simply worry about things,

And I also noticed
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1

that he had very limited coping skills, that part of his

2

coping repertoire was to use alcohol to numb the effect over

3

the sense of distress that he experienced.

4

I also found him to be a fairly angry individual who

5

was not typically aggressive or violent.

Historically there

6

hadn't been any indication of that but he had a significant

7

amount of underlying anger.

8

at the time that I evaluated him and up to -- and during the

9

time, I believe, of when this incident took place and prior

He was tremendously overwhelmed

10

to that, which was he was very worried about his father, the

11

condition his father, very concerned that his father was

12

deteriorating physically and also was drinking again.

13

caused him a significant amount of distress.

14

about this while he was at work and ultimately that

15

interfered with his ability to maintain his job.

16

a tremendous responsibility for his father and assumed that

17

it was his role to take care of that.

18

seemed to feel overwhelmed with that sense of responsibility

19

with limited coping skills.

That

He would think

He took on

And so, again, he

20

In addition to the Axis I diagnoses of depression,

21

obsessive compulsive disorder, alcohol dependency and I

22

believe there was cannabis abuse or -- oh, I have it right

23

here, cannabis dependency, I also diagnosed him with an Axis

24

II diagnosis of schizotypal personality disorder with

25

avoidant independent features.

Certainly the records

1

substantiated intermittently that the therapist and the

2

psychiatrists that saw him at Weber Mental Health found him

3

to have avoidant kind of coping skills, if you will, he tend

4

to avoid problems and tried not to deal with them, part of

5

his avoidance was his drinking, for example.

6

be quite dependent in that he still lived at home with his

7

mother.

8

comfortable with those folks, but yet at the same time when

9

he ventured out into society he claimed to have one friend

He tended to

He needed first degree relatives and he felt

10

and very other limited relationships if at all. He claimed

11

to have had a couple of relationships with women, one was a

12

phone long distance type relationship and the other one was

13

a very short lasting relationship.

14

and the fact that he best met the criteria for schizotypal

15

personality disorder, that's the reason that I diagnosed him

16

with that.

17

And as a result of that

Specifically, he met the criteria in terms of he has

18

ideas of reference, meaning that he believes that some

19

things that are going on around him he misperceives as

20

having some direct meaning to him that may or may not. He

21

has some paranoid ideation.

22

constricted emotional expression.

23

doesn't have the rang of emotional expression that most

24

people have, it's very blunted, it's very flat.

25

Q

He has very inappropriate and
So in other words, he

Let me just touch on that briefly.

Would that have to

jza.

1

do with the possibility that he was medicated at the time?

2

A

3

constantly and it could be contributed to by medications.

4

Q

5

depression, that kind of flat affect?

6

A

7

absolutely.

8

friends or confidants, other than first degree relatives and

9

he experiences excessive social anxiety.

Certainly.

And throughout time he has demonstrated this

Is that also consistent with somebody who has

That's correct.

That is one of the criteria,

In addition to that, he has lack of close

Those kinds of

10

symptoms, the symptoms we look for and meet the criteria for

11

schizotypal personality disorder, there is typically an

12

avoidance of social interactions and Mr. Jones certainly is

13

not a social creature.

14

he can.

15

himself emotionally if not physically and prefers that and

16

he will retreat in circumstances where he feels

17

uncomfortable when there are lots of people around.

18

Q

19

of Mr. Jones; is that correct?

20

A

Yes.

21

Q

She indicates that she believes that there is a -- the

22

phrase escapes me, it's a multipersonality disorder -- not a

23

person multi personality in a sense that he has more than

24

one.

25

A

He tends to avoid those as much as

He can be around people but he will distance

You've had a chance to review Dr. O'Connor's evaluation

Personality disorder not otherwise specified.
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1

Q

That's correct, thank you.

Did you find that?

2

A

A personality disorder not otherwise specified is the

3

personality disorder that's at the end of the chapter of the

4

personality disorders.

5

individual --

6

Q

Is that a catchall for --

7

A

In a certain sense it can be considered that.

8

in essence if a person either does not fit into a

9

personality disorder fully or has features of a number of

It's used primarily when an

Because

10

personality disorders but yet they don't meet the criteria

11

for any particular personality disorder, that's usually when

12

that's diagnosed and I give it frequently -- I give that

13

diagnosis frequently if a person doesn't fit into one or two

14

of the criteria.

15

Q

16

antisocial component to that?

17

A

18

the other one, I'm sorry.

19

that.

20

Q

Do you have hers up there?

21

A

You know, I don't.

22

Q

What is a borderline personality disorder?

23

A

A borderline personality disorder is probably the most

24

disruptive of the personality disorders in terms of the

25

person's behavioral functioning because it's a disorder

Okay.

That's what it's used for.

And then she also indicated that there was an

If I recall it -- it was antisocial paranoia, I forget
I'm going to have to refer to

Oh, borderline personality disorder.
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1

where an individual is constantly panicked that they could

2

lose relationships that they have and are fearful that they

3

are going to be abandoned by intimate relationships in

4

particular.

5

Q

Now is that an Axis I designation or is that a Axis II?

6

A

Axis II.

7

characterological traits.

8

personality disorder has a tremendous instability in

9

interpersonal relationships, they are markedly impulsive,

We're talking personality disorders
Typically a borderline

10

they are individuals who have instability in their

11

self-image and in their emotional expression so they tend to

12

be what's known as emotional labile; you could be very

13

happen and I then very unhappy.

14

their fear of abandonment they'll set up relationships so

15

that they end up getting exactly what they fear, which is,

16

you know, self-fulfilling prophecy.

17

And typically because of

Borderlines typically will have relationships, they

18

don't avoid them.

They just can't keep them.

And because

19

of their imagined or fear that this abandonment is going to

20

take place, they typically engage in mutilation,

21

self-mutilation.

22

intense interpersonal relationships.

23

like that for Mr. Jones that I could see.

24

with family members seem to be fairly stable, his

25

relationships with others are fairly nonexistent.

They have a pattern of unstable and
There's no pattern
His relationships

_ai

1

They have impulsivity in a number of areas potentially

2

self-damaging and examples are spending, sex, binge eating,

3

substance abuse, reckless driving.

4

fit him there would be substance abuse and you have to have

5

at least five of these in order to be able to meet the

6

criteria for that, and I recognize she hasn't given the full

7

diagnosis so she believes that he meets some of these. And

8

certainly, I would think that, you know, many people do meet

9

some of these but not all of them.

The only one that would

10

I would venture to guess that he certainly doesn't have

11

inappropriate, intense anger or difficulty controlling anger

12

with frequent displays of temper, constant anger, or

13

recurrent physical fights, there's no history of that based

14

on reports, either from therapists and his mental health

15

records or from family members. He doesn't have a record of

16

assaultive kinds of crimes.

17

feeling of emptiness and I agree with that. And I don't

18

know if I agree with the stress-related paranoid ideation,

19

because even though he has that symptom, it's typically

20

found also in cases of severe or major depression.

21

Q

22

Weber County Mental Health and then your analysis of the

23

testing that you've done and reports of Dr. Hawks and

24

Dr. Potter, do you have an opinion as to his current mental

25

state?

I think that there is a chronic

Given what you've just said, given all the records from
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1

A

Well, I would -- like I said earlier, I believe it would

2

be safe to assume that the chances are he still has

3

depression and anxiety.

4

likely to remit even if they were in remission because of

5

medication, he still has that them.

6

illnesses that after you've been diagnosed with that even

7

though the symptoms might all go away, you still have a

8

diagnosis and it's just classified as in a category of in

9

remission.

That those conditions are not

They are mental

So the expectation is that that medication

10

could -- I'm sorry, that that mental illness or the symptoms

11

of that mental illness could come back at any point in time.

12

Q

13

the depression --

14

A

I have not seen a record --

15

Q

-- since 1991?

16

A

-- any remission where they say he's fine, he doesn't

17

manifest any of the symptoms and there's never been a

18

diagnosis given in his record indicating that the depression

19

is in remission or even mild remission.

20

Q

21

recovery from the depression and anxiety in the near future

22

or are we looking at a long-term history of dealing with

23

depression and anxiety?

24

A

25

diagnoses have a long-term history of dealing with these on

But we haven't seen remission either in the anxiety or

In your experience, is it likely that he'll have a

Realistically individuals who have these kinds of
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1

THE COURT:

The Court finds from clear and

2

convincing evidence several different facts.

The Court

3

finds that the defendant historically and at the present

4

time demonstrates clearly that he suffers from depression

5

and anxiety.

6

obsessive compulsive aspect of his character was less clear.

7

And, frankly, even if that were a facet of the problems that

8

he's dealing with that this would --it would be of a

9

relatively minor nature, not a contributing circumstance,

I thought the evidence concerning the

10

but the Court finds clearly that he's suffering clearly from

11

depression and anxiety.

12

those problems that the real motivation involved in the

13

commission of this offense didn't relate to those things, or

14

if it did, it was somewhat peripheral.

But the Court finds in spite of

15

The Court believes that the real motivation was kind of

16

a combination of the huge excessive amounts of alcohol which

17

he was consuming at the time and that the effects of the

18

alcohol was to remove any inhibitions that he might have

19

otherwise towards acts of violence and that that removal of

20

inhibitions allowed the kind of build-up and stored anger

21

that were a part of his character to be expressed in

22

violence.

23

The Court believes that the anger supression is not as

24

a result of any aspect of mental illness.

I think that was

25

as a result of what we probably would --or the
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1

professionals would characterize as part of his character,

2

perhaps character defect.

3

amount of alcohol which was a triggering device in removing

4

his inhibitions and allowed the stored up anger to result in

5

the violence, the Court as a result of that specific finding

6

concludes that he was not suffering from a -- that he is not

7

at the present time suffering a mental illness as defined by

8

the provisions of 76-2-305 sub 4 with particular reference

9

to A and B.

10

So the combination of the huge

Based upon that finding, then, the Court would conclude

11

that we need to proceed with sentencing.

12

Court does have a report from Adult Probation and Parole and

13

I'm prepared to listen to discussions of sentencing at the

14

present time.

15

specifically for that, I would be -- I would be willing to

16

delay the imposition of sentence to give you an opportunity

17

of doing that.

18

I have some time later this week or if you prefer on Monday

19

I can do that.

20

prepared and willing to did that.

21
22
23
24
25

We can -- the

If the parties would prefer to prepare

We probably could continue the case I think

But if you want to go ahead now, I'm

MS. CORP:

The State is prepared to go ahead now

and would prefer to go ahead if we could.
THE COURT:

And by the way, I would request, Ms.

Corp, that you prepare the necessary findings.
M S . CORP:

I will do that, your

Honor.
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MR. BOYLE:

1
2

Your Honor, we're prepared at this time

to go forward with sentencing.

3

THE COURT:

4

MS. CORP:

Okay.

You may proceed.

Thank you, your Honor.

Since the Court

5

indicated this morning that it recalls the videotape and the

6

audiotape, I don't feel the need to play that again for the

7

Court.

8

that was presented at preliminary hearing.

9

occurred in this case are very serious crimes.

10

I would just refer the Court back to the evidence
The crimes that
They appear

to have no provocation.

11

We have a defendant who went to his home, collected a

12

shotgun, collected ammunition for it, drove himself to a

13

7-Eleven store where he walked in and began shooting whoever

14

was standing there without with regard to who they were, and

15

from the evidence that was presented, intended to kill and

16

would have succeeded in that had he in fact perhaps been a

17

little better aim and perhaps there had not been the

18

availability of medical treatment that there was in this

19

case.

20

Karen Rice, one of the victims, I have spoken to her

21

recently within the last month, she has had four surgeries

22

on her leg to try to graph the bone back together in her

23

thigh.

24

hope that she may walk again but no definite knowledge over

25

a year after this offense of whether she will ever walk

She still is in a wheelchair at this time with some
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1
2

again.
The bone graphs have had to be repeated because in fact

3

they -- the other three that were performed had not taken.

4

They took a bone out of the lower portion of her other leg

5

and placed into the void in her thigh to try to repair that.

6

She was also shot two other times, she remained in the

7

hospital for a long period of time and she suffers a lot of

8

difficulty dealing with being a victim of this crime.

9

In addition to that, Dan Nebeker who was also shot

10

twice during the offense has had some difficulty dealing

11

with the consequences of the fact of simply being a person,

12

minding his own business in a 7-Eleven one day and someone

13

walks in who he doesn't even know, points a gun at him and

14

shoots.

15

recommendation is for prison, the State believes that the

16

appropriate sentence is five years to life at the state

17

prison.

This is a very, very serious offense.

18

THE COURT:

Mr. Boyle?

19

MR. BOYLE:

Thank you, your Honor.

The

Your Honor, in

20

this case, in light of the Court's decision as to whether or

21

not Mr. Jones is currently suffering from mental illness, we

22

would ask the Court to follow the recommendation in this

23

case, it is that he be sentenced to the Utah State Prison

24

for five years to life and I believe that Mr. Jones would

25

like to say something at this point.
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1

change.

2

they'll provide you the assistance you need to deal with

3

with those problems.

4

responsibility rests with you, because if you don't care, if

5

you allow yourself to be hardened by the prison system, if

6

you don't deal appropriately with the problems that you

7

have, then all of this will have been in vain.

8

And my hope is that in the prison facility that

But understand the ultimate

This should not be a fairly painful process for me and

9

I'm supposed to be a professional but I have to tell you

10

that every time I see your mom, you know, I look back 45

11

years to when we were in school together and she didn't have

12

those lines of pain in her face.

13

heaven's sakes for her sake, deal this.

14

THE DEFENDANT:

15

THE COURT:

So for no one else, for

I will.

It's the order of the Court that you be

16

committed to prison for a period of not less than five years

17

and maybe for as much of life on each of the two counts,

18

they may run concurrently.

19

with its prison commitment and recommendation that you be

20

involved in both substance abuse and mental health

21

counselling.

The Court is going to include

Good luck.

22

MR. BOYLE:

23

THE DEFENDANT:

24

(Whereupon the matter was concluded.)

25

Thank you, your Honor.
Thank you.
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